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powers of these foreign corporations, and should require a strict compliance 
with its laws before opening the gates to them and giving them the entre 
into its courts. 

A corporation created by one state can exercise none of the privileges 
conferred by its charter in any other state except by the consent of the 
latter. Farmers and Merchants Ins. Co. v. Harrah, 47 Ind. 236. When a 
state legislature has realized the necessity of having supervision over the 
acts and transactions of these foreign corporations, and has seen fit to pre- 
scribe certain conditions before allowing them to enter for purposes, other, 
of course than the carrying on of interstate commerce, it would seem to 
devolve upon the courts of that state to carry out the legislative intent and 
policy so exhibited, by making these statutes as effective as possible rather 
than to render them almost nugatory upon some trivial and unsubstantial 
ground. Furthermore, it is believed that by giving to the word "maintain" 
its full meaning the result would be in accord with the principal case. The 
principal case seems to be a proper interpretation of the letter and spirit of 
the Missouri statute and to be in keeping with the public policy of Missouri 
as revealed by that statute. R. T. H. 



In Absence of Proof What is the Presumption as to the Law of a 
Country not of Common Law Origin. — A very interesting case is that of 
Cuba R. Co. v. Crosby, 170 Fed. 369, decided by the circuit court of appeals 
for the third circuit in May, 1909. The plaintiff was a citizen of Tennessee, 
and the defendant corporation a citizen of New Jersey. It appeared that 
the plaintiff, while working for the defendant in its planing mill in Cuba, 
was injured, the plaintiff claiming that the injuries were caused by the neg- 
ligence of the defendant in failing to provide reasonably safe machinery and 
appliances. The defenses were assumption of risk and that the negligence, 
if any, was that of a fellow servant. The jury found for the plaintiff, and 
judgment was duly entered upon the verdict. It seems that the declaration 
did not aver the law of Cuba, nor did it charge that the facts alleged were 
by the Cuban law made unlawful and tortious, and no evidence was offered 
to that effect. It was contended that the trial court had erred in failing to 
direct a verdict for the defendant. 

Archbau), J., Daixas, J. concurring, wrote the opinion affirming the 
judgment below. Gray, J., dissented. The opinion of the majority was 
based upon the theory that nothing having been offered at the trial as to the 
Cuban law the presumption was that the lex loci was the same as the lex 
fori, and that the latter would therefore be applied, negligence being tortious 
and actionable at common law. Gray, J., on the other hand, while conced- 
ing that such might be the rule applicable where the foreign law was that of 
a sister state or country wherein the common law prevailed, argued that in- 
asmuch as the court would take judicial notice of the fact that Cuba is a 
Latin country with the civil law the same rule does not apply. 

There are a great many cases on the proposition as to what is the pre- 
sumption of foreign law when the foreign law is that of a sister state. In 
a great many cases the generally accepted rule is stated to be that it is pre- 
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sumed to be the same as the law of the forum. In some cases, however, a 
rule to the effect that the court will presume the foreign law to be the com- 
mon law has been announced. The cases on this subject are classified and 
considered quite at length in Wharton, Conflict of Laws, §781 c But 
whatever may be the law on that point it does not dispose of the position 
taken by Judge Gray that when the foreign country is one which the court 
will judicially notice as not having the common law the same presumption 
does not apply. It would seem, as suggested by Judge Gray, that a court 
might quite properly take judicial notice of the fact that Cuba is a Latin 
country in which the civil law prevails. Buchanan v. Hubbard, 119 Ind. 187; 
Brown v. Wright, 58 Ark. 20; Garner v. Wright, 52 Ark. 385; Banco de 
Sonora v. Bankers M<ut. Cos. Co., 124 Iowa 576, 95 N. W. 232; Wharton, 
Confl. of Laws, §781 a. That being true and since the lex loci must be 
looked to in order to determine whether an act is tortious and actionable 
it follows that no acts committed there would be actionable unless made so 
by the code which is of course written law as distinguished from our com- 
mon law. Of course it is not meant by this that the code must provide for 
just such a case; there must, however, be some sort of code authorization 
for the maintenance of such actions in general. (As to the position of torts 
in the Spanish law see 6 Mich. Law Rev. 136.) And thus the case is brought 
within the well recognized limitation of the above rule, namely, that when 
the foreign law relied upon is written it must be proved, no matter what 
presumptions may be indulged in as to unwritten law. Whatever may be 
said as to the reason of this argument it must be conceded that most of the 
cases which are in point support the conclusion of the majority, but without 
noticing the point raised by Judge Gray. 

In Buchanan v. Hubbard, 119 Ind. 187, it was claimed that certain Kan- 
sas lands were impressed with a trust. The court announced the rule that 
in absence of proof of the Kansas law it would be presumed that it was 
the common law, but conceded that if Kansas had ever been under the civil 
law as a part of the Louisiana Purchase the presumption would then be 
that their law was the same as the law of the forum instead of the common 
law. In Brown v. Wright, 58 Ark. 20, 22 S. W. 1022, the point in issue was 
whether money delivered in Texas by a wife to her husband for investment 
became his property. The court stated the same general rule as in Buchanan 
v. Hubbard, supra, but held that since the jurisprudence of Texas was not 
founded upon or derived from the common law it would not be presumed 
that the common law prevailed there, and the court applied the presumption 
that the Texas law was the same as the law of Arkansas. In Garner v. 
■ Wright, 52 Ark. 385, it was held that the courts of Arkansas would not pre- 
sume that the common law was in force in Indian Territory, where no sys- 
tem of law had been adopted, and the Arkansas law was applied. See also 
Peet v. Hatcher, 112 Ala. 514, 21 South. 711, which involved a consideration of 
the laws of Louisiana, and Davison v. Gibson, 56 Fed. 443, 5 C. C. A. 543, in- 
volving the law of the Creek nation, wherein the same conclusions were 
reached. In the opinion of Judge Archbald may be found reference to a 
number of other cases, particularly Whitford v. Panama R. R., 23 N. Y. 465; 
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Hynes v. McDermott, 82 N. Y. 41, 37 Am. Rep. 538; Mackey v. Mexican 
Cent. R. R., 78 N. Y. Supp. 966; Sokel v. People, 212 111. 238, 72 N. E. 382. 
State v. Morrill, 68 Vt. 60, 33 Atl. 1070, 54 Am. St. Rep. 870; Louisa v. Su- 
perior Court, 85 Cal. 11, 24 Pac. 707, 9 L. R. A. 376, 20 Am. St. Rep. 197; 
Mittenthal v. Mascagui, 183 Mass. 19, 66 N. E. 425, 60 L. R. A. 812, 97 Am. 
St. Rep. 404. The rule, then, applicable to cases such as the principal case, 
deduced from the above authorities, is that where the lex loci, or proper law. 
is not founded upon or derived from the common law the presumption is 
that the lex loci is the same as the lex fori, no matter whether it is relied 
upon as the basis of a right or defense. 

The only case found which seems to squarely support the dissenting opin- 
ion of Judge Gray is Leach v. Pillsbury, 15 N. H. 137. In that case a credi- 
tor of the father of an intestate who had died in Louisiana attached a fund 
in the hands of a trustee, claiming that the fund belonged to the father of 
the deceased as the heir or distributee of his son. No proof as to the 
Louisiana law was offered, and the court dismissed the proceeding, holding 
that it could not presume the Louisiana law and the law of New Hampshire 
to be the same. R. W. A. 



